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DECI SI ON

This case is before the State Personnel Board (SPB or Board)
for determnation after the Board rejected the Proposed Decision
of the Adm nistrative Law Judge (ALJ) in the appeal of Steven J.
Richins from an Oficial Reprimand in the position of Ofice
Assistant at the Stephen P. Teale Data Center (Teale or
Respondent) . The appellant was reprimnded for inefficiency and
wi | I ful disobedi ence based upon allegations that he performed his
work poorly, msused the tel ephone for excessive personal phone
calls, read newspapers and books during work time such that it
interfered with his job, and was rude to a custoner on one

occasi on.
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The ALJ who heard the case sustained the official reprimand,
finding sufficient evidence that appellant used state time for
personal pursuits and perforned his work in a poor manner. The
ALJ rejected appellant's defense that he could not be disciplined
for reading on the job and using the tel ephone for personal calls
since other enployees were not disciplined for the sanme conduct.

The Board rejected the Proposed Decision, deciding to hear
the case itself. After a review of the entire record, including
the transcript, exhibits, and witten and oral argunments of the
parties, the Board revokes the official reprimand for the reasons
that follow

SUWARY OF THE FACTS

Appel | ant began his career with the State of California in
Qctober of 1989 as a "LEAP' candidate.? On April 30, 1990,
appel I ant was appointed as an Ofice Assistant to work in the tape
library at Teale. H's primary job duties included pulling tapes
for Teale's clients, making sure the clients received the proper
tapes, and refiling the tapes in the library. At the tine of the

i nstant adverse action, appellant had no prior adverse actions.

! A LEAP candidate is a person who enters state service
through the Limted Exam nation and Appointnent Program Thi s

program was instituted in 1984 to provide persons wth
disabilities who mght, for reasons related to their disability,
not be able to participate in a regular state civil service

exam nation, the opportunity to participate in an alternative
exam nation process to facilitate their enploynent.
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On January 27, 1992, appellant received a Letter of Warning
from Teal e. This letter noted appellant's excessive use of the

t el ephone for personal business and cited sone specific exanples

of Teale's general di ssatisfaction wth appellant's work
per f or mance. On February 20, 1992, appellant's supervisors mnet
with him to discuss his continued poor work perfornmance. They

al so discussed the fact that other enployees had conplai ned that
appellant was continuing to abuse the telephone for |engthy
personal calls and reading personal material while he should have
been working. The content of this discussion was docunented in a
menor andum t o appel | ant dated February 21, 1992.

On May 20, 1992, appellant was issued a second Letter of
Warning. This letter detailed instances of deficient perfornmance
occurring March 13, March 16, April 14 and My 13, 1992
Appel l ant was faulted for taking too long to pull tapes, failing
to pull tapes for clients, failing to nove cartridges fromdirty
racks to clean racks in a tinmely manner, and failing to transport
tapes fromthe tape library to the job handling area when asked.
The letter rem nded appellant not to use the telephone for his
personal busi ness. The letter also rem nded appellant of the
exi stence of the Enpl oyee Assi stance Program

On  Septenmber 30, 1992, appellant received the instant
Oficial Reprimand which cited Governnment Code section 19572,
subdi visions (c) inefficiency and (o) wllful disobedience, as the

causes for
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t he adverse action. The reasons given for the adverse action were
listed in the Notice of Adverse Action as follows: 1) general
unsatisfactory perfornmance at work and excessive use of the
t el ephone for personal business as docunented in the Letter of
Warni ng dated January 27, 1992; 2) continued use of the tel ephone
for personal business and readi ng personal material on the job as
noted in the February 21, 1992 nenorandum 3) failure to perform
job duties efficiently on March 13, March 16 and April 14, 1992 as
docunented in a second Letter of Warning dated May 20, 1992; and

4) discourtesy to a client on the tel ephone on Septenber 1, 1992.

At the hearing, Teale introduced the two letters of warning
and February 21 menorandum as part of Teale's case-in-chief.
Teal e al so introduced into evidence approxi mately 10 conputer mai
nmessages. These nessages were conplaints fromfell ow enpl oyees to
appel lant's super vi sor concer ni ng appel lant' s poor wor k
performance and uncooperative attitude. Most of the conputer
nmessages were dated after the issuance of the May 20 Letter of
Warning. None of the conplainants testified at the hearing. In
fact, the only testinony presented at the hearing was that of two
of Teal e's managers: Jean Hilliard and Mary Skill man

Wthout citing specific instances, M. Hlliard testified
that appellant's work performance was poor, noting the nunber of
compl aints she received from staff, and the numerous discussions

Teal e managenent had with appel |l ant about his performance. M.
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Skillman testified as to the accuracy of the two letters of
warning and the February nmenorandum docunents which she had
drafted. She also testified concerning the Septenber 1 tel ephone
complaint froma client.
| SSUES®

1. Was the Notice of Adverse Action sufficiently precise
so as to apprise appellant of the reasons for the adverse action?

2. Wat is the effect of the prior Letters of Warning on
t he adverse action?

DI SCUSSI ON

Adequacy of the Notice of Adverse Action

The record in this case reveals that Teale clearly was
unhappy with appellant's work performance and that there may well
have been sufficient grounds for adverse action. Teale, however,
failed to provide adequate notice of the specific charges against
appellant in the Notice of Adverse Action.

In the Notice of Adverse Action, Teale alleged in genera
terms that appellant's work performance was poor and that
appel lant m sused the telephone for personal business and read

books and

2 When the Board rejected the Proposed Decision, it asked the
parties to specifically brief the issue of whether there was
sufficient evidence that Teale selectively enforced the rules
concerning the use of the tel ephone for personal calls and readi ng
during worktinme so as to provide a defense to the adverse action.

After a review of the record, however, the Board determned to
revoke the adverse action on other grounds, nmaking it unnecessary
to address the defense.
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newspapers while on the job. The notice further stated that
appel lant's poor work performance was docunented in a Letter of
Warni ng dated January 27, a counseling nenorandum dated February
21, 1992, and a second Letter of Warning dated May 20, 1992. The
only incidents specifically alleged in the Notice of Adverse
Action were: 1) incidents of deficient performance occurring on
March 13 and 16 and April 14, all of which were the inpetus for
the second Letter of Warning; and 2) one instance of discourtesy
to a client on Septenber 21, 1992.

As set forth in SPB Precedential Decision Leah Korman (1991)

SPB Dec. No. 91-04, p. 4: "The right to be notified of the charges

is a critical elenment in due process of |aw In Korman, the
Notice of Adverse Action at issue stated only that there were
certain instances when Korman's performance or behavior was
unacceptabl e, but did not state specifically what those instances
were. The Board adopted the ALJ's Proposed Deci sion which revoked
the adverse action against Korman, finding that the Departnent
failed to fulfill its requirenment to give reasonable notice of the
charges. The decision noted that since Korman was not told what
acts were being punished, she was hanpered in her ability to
prepare a defense.

The general allegations in the instant Notice of Adverse

Action pertaining to appellant's excessive use of the tel ephone

for personal business, reading of personal material, and resulting
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unsatisfactory job performance, are simlarly not sufficiently
specific to enable appellant to prepare a defense to the charges.

O her than references to the incidents of March 13 and 16, Apri

14 and Septenber 1 (which will be discussed below), the Notice of
Adverse Action contains no dates, times or other details
concerning appellant's excessive use of the telephone and
resulting poor work perfornmance. It is incunbent upon
departnents, if they intend to take adverse action, to docunent
any specific instances of msconduct, note those specific
instances in the Notice of Adverse Action, and present supporting
evi dence of those instances at the hearing. Teale cannot nake a
case against appellant wthout setting forth in the Notice of
Adverse Action specific instances or details which formthe basis
for the adverse action and proving the wunderlying facts by
conpet ent evi dence. ?

In the instant case, we note that Teale introduced into
evidence electronic mail nessages revealing conplaints of Teale
enpl oyees to appellant's supervisor which concerned appellant's
poor work performance after the second letter of warning had
issued in May of 1992. If Teale intended to discipline appellant
based upon these continuing instances of poor performance, it

shoul d have

3 It should be noted that appellant's supervisor admtted
there was no way to know whether appellant's telephone
conversations were business or personal. The record reveal ed that
appellant did need to use the telephone in his job duties on
occasi on. Details such as dates and tinmes of incidents were
necessary to provide adequate notice to the appellant of the
charges agai nst him
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listed these incidents in its Notice of Adverse Action and
introduced into evidence testinony from the conplainants
t hensel ves, not j ust the computer nmessages which were
uncorroborated hearsay. Wthout specific references in the Notice
of Adverse Action and supporting evidence at the hearing, the
adverse action cannot stand based upon general allegations of poor
performance, excessive use of the telephone, and reading on the
j ob.

The Effect of the Letter of WArning

The only incidents of poor work performance specifically
alleged in the Notice of Adverse Action, other than the Septenber
1 incident, are those incidents which were previously the subject
of a letter of warning to the appellant on May 20, 1992. In the
case of Gary Blakeley (1993) SPB Dec. No. 93-20, the Board was

faced with the i ssue of whether an enpl oyee could be charged in an
adverse action for incidents which were previously the subject of
a letter of warning. The Board concluded that the enpl oyee coul d
not, stating in a precedential decision:

Incidents that form the basis for informal discipline
i nposed on the enployee, cannot then be used as the
basis for formal adverse action, except for the limted
pur pose of showi ng that the enpl oyee has been warned or
progressively disciplined with respect to a prior
m sconduct. Gary Bl akel ey (1993) SPB Dec. No. 93-20,

p. 6.

The scope and breadth of the Board's decision in Bl akel ey has

been argued by the parties before the Board' s adm nistrative | aw
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judges with various results. The holding of Blakeley is sinply
that an enpl oyee who has already been subject to discipline could
not again be disciplined for charges arising out of the sane
facts. Wiile the Board stands by its policy that a departnent
shoul d not discipline enployees twice for the sane incidents of
poor performance or misconduct, attenpts by the adm nistrative | aw
judges to answer the difficult question of what neasures taken by
the departnments are disciplinary in nature have vyielded
conflicting results.

Si nce various departnents, and even divisions within the sane
departnent, wutilize a nyriad of nethods to docunment enployee
m sconduct or poor performance, the Board's task of providing
guidance as to what constitutes "discipline" 1is especially
difficult. W decline to rely upon the name of a particular
docunent issued to an enployee as determnative of the question

| nstead, the question of whether an enployee is being disciplined

twice for the sanme msconduct will be decided on a case-by-case
basi s. The former actions of the enployer with respect to a
particular incident or course of msconduct will be evaluated to

determ ne whether the actions taken were truly disciplinary in
nature and effect. Wether a nenorandum of understandi ng between
the parties, a regulation, or witten departnental policy
recogni zes the action as disciplinary will be strong evidence as
to the intent behind the departnent's action. In the absence of

such
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evi dence, whether or not a departnent's former actions wll bar
formal adverse action based upon the sane incidents will depend
upon whet her the enpl oyer has sonmehow conmuni cated to the enpl oyee
that the action being taken was intended to resolve with finality
the matter and that only future occurrences would form the basis
for nore severe action.

Bl akel ey was never intended to preclude an enployer from
taking formal adverse action after nerely docunenting enployee
m sconduct or from counselling or instructing enployees as to the
need for inprovenent. To the extent Bl akel ey can be construed as
precluding such nanagenent actions, it is hereby expressly
di sapproved.

In the present case, the My 20 Letter of Wrning, which
cited incidents of poor performance of March 13, 16 and April 14

st at ed:
Steven all of these actions will not be tolerated and
any further problenms wll result in a nore severe

action (sic) taken such as, formal letter of reprinmand,

denotion or dismssal. (enphasis added).

Thus, on its face, the Letter of Warning inplies that it is
itself an action, disciplinary in nature; that no action will be
taken based on the incidents noted in the letter; and that only
further incidents will result in formal discipline. By issuing
a formal adverse action based upon the sane incidents which were

the subject of the warning letter, Teale attenpted to discipline
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Richins twice for the same occurrences, first informally and | ater
formal ly.

| nstead, after the issuance of the Letter of Warning, Teale
should have tracked all post-warning performance deficiencies,
such as those that were the subject of the conputer mail nessages
admtted into evidence, and listed those perfornmance deficiencies
as the basis for the instant adverse action. Teal e woul d have
then been justified in noting the prior informal disciplinary
efforts, both in the Notice of Adverse Action and in its case-in-
chief, to show that appellant had been previously warned about his
performance, but the warnings did not curb his behavior. Teal e
failed to do this, however, and thus we cannot sustain an adverse
action based only upon the incidents which were previously the
basis for a letter of warning.

Failure to Charge the Proper Cause for Discipline

The remaining Septenber 1 incident specifically alleged in
the Notice of Adverse Action cannot form the basis for adverse
action either. The Septenber 1 incident involves an allegation
t hat appellant was rude to a Teal e custonmer on the tel ephone. The
only charges |isted against appellant in the Notice of Adverse
Action are inefficiency and willful disobedience. D scourtesy of
the public and other enployees [CGovernnment Code section
subdivision (m] was not charged as a cause for adverse action
The Board cannot sustain discipline for conduct where the proper

cause for
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discipline is not alleged in the Notice of Adverse Action. Robert

Boobar (1993) SPB Dec. No. 93-21, p. 8. (See al so, Negrete v.
State Personnel Board (1989) 213 Cal.App.3d 1160.) Since we find

that the allegation of appellant's rude phone nmanners constitutes
neither inefficiency nor wllful disobedience, we find that
appel I ant cannot be disciplined for this incident.
CONCLUSI ON

The Board certainly does not condone an enployee's poor
performance on the job. The result herein is dictated by the
| egal requirement that enployees receive full due process of the
law. enployee msconduct nust be specifically charged and
sufficiently proven for an adverse action to be sustained. 1In the
instant case, after the second letter of warning was issued to
appel lant on May 20, 1992, Teale could have tracked all instances
of further poor performance and listed those instances in the
Noti ce of Adverse Action with the appropriate correspondi ng charge
under Governnment Code section 19572. Then, at the hearing,
testi nony coul d have been introduced to support those incidents as
alleged in the notice. Teale failed to do so, however, and under
t he circunstances, we have no choice but to revoke the officia

repri mand.
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ORDER
Upon the foregoing findings of fact and conclusions of |aw
and the entire record in this case, and pursuant to Governnent

Code sections 19582, it is hereby ORDERED that:

1. The adverse action of an official reprimand is hereby
revoked.
2. This decision is certified for publication as a

Precedenti al Decision pursuant to Government Code section 19582. 5.
STATE PERSONNEL BQOARD*
Ri chard Carpenter, President
Lorrie Ward, Menber
FI oss Bos, Menber
Alfred R Villal obos, Menber

* Alice Stoner, Vice President did not participate in this
deci si on

| hereby certify that the State Personnel Board made and
adopted the foregoing Decision and Order at its neeting on

March 8, 1994 and nodified on April 5-6, 1994.

G.ORI A HARMON
doria Harnon, Executive Oficer
St at e Per sonnel Board




